BEFORE THE TENNESSEE DEPARTMENT OF EDUCATION
DIVISION OF SPECIAL EDUCATION

IN THE MATTER OF:

Bl s:udent, and pockeT No: |G

Parent/Guardian,
Petitioners,

V.

LEBANON SPECIAL SCHOOL
DISTRICT,
Respondent.

FINAL ORDER

This contested case was heard in- Tennessee, on_, before Ann

M. Johnson, Administrative Judge, assigned by the Secretary of State, Administrative Procedures

Division, pursuant to Tenn. Code Ann § 49-10-606 and Tennessee State Board of Education
Rule No. 0520-1-9-.08. The Petitioner was represented by attorney_. _,
of the Nashville bar, represented the Respondent Lebanon Special School District (LSSD), which
is the local education agency (LEA).

After consideration of the record and the arguments of the parties, it is determined that

the request for relief should be denied. This determination is based upon the following.1

IOn _ the Petitioner filed a “Motion to Strike LSSD’S Reply Brief,” arguing that the post-hearing brief
references facts not presented at the hearing and that the juvenile proceeding, concluded after the hearing, is
confidential under State law. Since the decision in this case is based solely upon facts in evidence, this Motion and
the legal arguments it implicates are not addressed herein.



ISSUE PRESENTED AND RELIEF SOUGHT
The Due Process Hearing Request Forms described the issue in the following verbatim

language:

The Due Process Hearing Request Form asked for the following: “Reverse finding of no
manifestation.” According to the language of the complaint, the only issue concerns the
Petitioner’s request for a finding that all of the Petitioner’s conduct was a manifestation of his
disabling condition. There was no dispute regarding the discipline imposed.

SUMMARY OF THE EVIDENCE
_, Education Specialist in the Special Education program of LSSD, was
called to testify for the Petitioner. Two witnesses appeared on behalf of the Respondent: -
- Diréctor of Special Education for LSSD; and _ special education teacher
with LSSD.

Six exhibits were admitted into evidence:

FINDINGS OF FACT

1. The Pelilioner- is an LSSD student enrolled in_school in the

-gradc. He receives special education services because o




2. The Petitioner attends a self-contained comprehensive development class for
special education students who need intensive academic support as well as intensive behavioral

and emotional support.

3. The Petitioner’s class is conducted by_ who holds a master’s degree
and has taught special education classes for- years.’ - has worked with the
Petitioner for approximately one year.

4, The parents requested homework for the Petitioner, despite the fact that it was not
required and that homework was not assigned to other students in the class. The school agreed to
assign homework, even though- knew that homework affected the Petitioner negatively
and assigned it only at the parent’s request. At that time, the Petitioner bclicvcd- was
responsible for the homework requirement.

S The Petitioner’s behavior episodes were often triggered by work avoidance since
the Petitioner did not want to perform assigned tasks, particularly if he felt they were too difficult
for him.

6. On the morning of_ the Petitioner entered the classroom in an

agitated state, upset because he did not have any homework completed. -told him that

7. The usual morning routine began. There was no work assigned to the Petitioner

that morning,

? Based upon his training and experience, and without objcction,- was designated as an expert witness in
special education.

w


















(D) A general pervasive mood of unhappiness or depression.

(E) A tendency to develop physical symptoms or fears associated with
personal or school problems.

(ii) Emotional disturbance includes schizophrenia. The term does not apply to
children who are socially maladjusted, unless it is determined that they
have an emotional disturbance under paragraph (c)(4)(i) of this section.
ANALYSIS
The sole request for relief in this matter consists of a request to change the determination
of LSSD that the majority of the Petitioner’s actions on_ were not directly

related to the Petitioner’s disability of emotional disturbance. The Petitioner has the burden of

proof, to show by a preponderance of the evidence that he is entitled to this relief under

applicable state and federal law. The Petitioner failed to carry the burden of proof.

At the hearing, the Petitioner called only one witness,_ who was

designated as an expert witness. Contrary to the Petitioner’s assertion, _stated that

the Petitioner’s actions involvin_ were_ acts on his

part, and therefore were not a manifestation of his disability. It was only after the

I 1cr was a complete dearth of evidence

to support the Petitioner’s argument. In addition to_ two other witnesses, also

designated as experts, stated that the Respondent’s manifestation determination was correct. No

evidence was presented at the hearing to contradict this assertion. Even had the burden of proof

fallen upon the Respondent, the strong evidence would compel the same conclusion.
CONCLUSIONS OF LAW

It is concluded that the Respondent’s manifestation determination was correct.



It is concluded that the LEA accorded to the student and his parents all procedural

safeguards and due process rights to which they were entitled under state and federal law,

a conclusion not challenged by the Petitioner and borne out by the evidence.

It is concluded that the Respondent Lebanon Special School District is the prevailing
party in this matter.

Accordingly, based upon the foregoing, it is ordered that the Petitioners’ request for a

reversal of the manifestation determination is hereby denied.

This Final Order entered and effective this ||,  day ofML 2013.

L D Splne

Ann M. Johnson
Administrative Judge

Filed in the Administrative Procedures Division, Office of the Secretary of State, this
ﬂg day ofSA'O’\A-—Q/ 2013.
I

A C’fé:/

Thomas G. Stovall, Director
Administrative Procedures Division
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